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Date Mailed: 09/27/2005 



NOTIFICATION OF MISSING REQUIREMENTS UNDER 35 U.S.C. 371 IN THE UNITED 
STATES DESIGNATED/ELECTED OFFICE (DO/EO/US) 

The following items have been submitted by the applicant or the IB to the United States Patent and Trademark 
Office as a Designated / Elected Office (37 CFR 1 .495). 



Indication of Small Entity Status 

Copy of the International Application filed on 04/27/2005 

Copy of the International Search Report filed on 04/27/2005 

Copy of IPE Report filed on 04/27/2005 

Preliminary Amendments filed on 04/27/2005 

Information Disclosure Statements filed on 07/29/2005 

Oath or Declaration filed on 04/27/2005 

Small Entity Statement filed on 04/27/2005 

U.S. Basic National Fees filed on 04/27/2005 

Priority Documents filed on 04/27/2005 

Power of Attorney filed on 04/27/2005 

Specification filed on 04/27/2005 

Claims filed on 04/27/2005 

Abstracts filed on 04/27/2005 

Drawings filed on 04/27/2005 




The applicant needs to satisfy supplemental fees problems indicated below. 

The following items MUST be furnished within the period set forth below in order to complete the requirements for 
acceptance under 35 U.S.C. 371: 

• Oath or declaration of the inventors, in compliance with 37 CFR 1.497(a) and (b), identifying the application 
by the International application number and international filing date. The current oath or declaration does 
not comply with 37 CFR 1 .497(a) and (b) in that it: 

■ is not executed in accordance with either 37 CFR 1 .66 or 37 CFR 1 .68. 

COPY 
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■ Does not identify Inventor David R Schmidt who is listed on International Application. 

• To avoid abandonment, a surcharge (for late submission of filing fee, search fee, examination fee or oath 
"or declaration) as set forth in 37 CFR 1 .492(h) of $65 for a small entity in compliance with 37 CFR 1 .27, 
must be submitted with the missing items identified in this letter. 

SUMMARY OF FEES DUE: 

Total additional fees required for this application is $65 for a Small Entity: 
• $65 Surcharge. 

ALL OF THE ITEMS SET FORTH ABOVE MUST BE SUBMITTED WITHIN TWO (2) MONTHS FROM THE 
DATE OF THIS NOTICE OR BY 32 MONTHS FROM THE PRIORITY DATE FOR THE APPLICATION, 
WHICHEVER IS LATER. FAILURE TO PROPERLY RESPOND WILL RESULT IN ABANDONMENT. 

The time period set above may be extended by filing a petition and fee for extension of time under the provisions 
of 37 CFR 1.136(a). 

Applicant is reminded that any communications to the United States Patent and Trademark Office must be mailed 
to the address given in the heading and include the U.S. application no. shown above (37 CFR 1.5) 



A copy of this notice MUST be returned with the response. 
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CERTIFICATE UNDER 37 C.F.R. 1.8 
I hereby certify that this correspondence 
is being deposited with the United States 
Postal Service on the date shown below with 
sufficient postage as first class mail in 
an enveloped addressed to the Commissioner 
for Patents, P.O. BOXL 1450, Alexandria, VA 
22313-1450 on this day of <OdS&>*4 



By: 



Melissa A. Abeldgaar 



Sir: 



The subject correspondence is being supplied in connection to 
a notification mailed September 27, 2005, more particularly, in 
response to allegations that Applicant's declaration of April 27, 
2005 is not compliant with 37 CFR 1.497(a) and (b) . Specifically, 
the Office notes that Applicant's declaration is not executed in 
accordance with either 37 CFR 1.66 or 37 CFR 1.68, and further 
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"[d]oes not identify David R. Schmidt who is listed on the 
international application, " 

As a preliminary, factual matter, Applicant filed a first and 
only declaration of inventorship in the form of a paper captioned 

COMBINED DECLARATION /POWER OF ATTORNEY FOR PATENT APPLICATION executed April 

27 , 2005, a marked up copy thereof herewith as attachment a. The 
subject declaration was executed in accordance with 37 CFR 1.68, 
declaration in lieu of oath, with the declarant Mr. Hayes, on the 
same document, warned that willful false statements and the like 
are punishable by fine or imprisonment, or both (18 U.S.C. §1001) 
[Attachment, reference numeral "1"] and that willful false 
statements and the like may jeopardize the validity of the 
application or patent issuing thereon [Attachment, reference 
numeral "2"]; and, with declarant Mr. Hayes setting forth in the 
body of the declaration that all statements made of his own 
knowledge are true [Attachment, reference numeral "3"] , and that 
all statements made on information and belief are believed to be 
true [Attachment, reference numeral "4"] . Mr. Hayes, in executing 
the subject declaration, stated his belief that he is the original, 
first and sole inventor of the subject matter which is claimed and 
for which a patent is sought in the instant application 
[Attachment, reference numeral "5"] . 

In response to the Office's allegation that the subject 
declaration does not comply with 37 CFR 1.497(a) and (b) , we note 
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a prerequisite for the applicability of the subject rule, namely, 
that a declaration compliant with §1.497 has not previously been 
submitted in the international application under PCT Rule 4.17 (iv) . 
As is supported by the PCT Request filed November 17, 2003, no 
declaration as to the identity of the inventor or inventors was 
provided under PCT Rule 4.17 (i) at the time of filing the 
international application, nor thereafter within the period to do 
so under PCT Rule 4.17(iv). The sole declaration as to 
inventorship, i.e., that executed April 27, 2005, was supplied in 
Applicant's 35 U.S.C. §371 filing of that date. 

The declaration requirements of 37 CFR 1.497(a), are fourfold, 
namely, that the declaration: (1) be executed in accordance with 
either 35 CFR 1.66 or 1.68; (2) identify the specification to which 
it is directed; (3) identify each inventor and the country of 
citizenship of each inventor; and, (4) state the person making the 
declaration believes the named inventor or inventors to be the 
original and first inventor or inventors of the subject matter 
which is claimed and for which a patent is sought. 

As previously noted, the subject declaration is compliant with 
37 CFR 1.68; it included, as an attachment, the specification to 
which it was directed [Attachment, reference numeral "6"]; it 
identified each inventor and the country of citizenship of each 
[Attachment, reference numeral "7"]; and stated that the person 
making the declaration believes the named inventor to be the 
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original and first inventor of the subject matter which is claimed 
and for which a patent is sought [Attachment, reference numeral 
"5"] . 

Undersigned cannot recall a requirement in the law, or the 
rules, wherein a declaration of inventorship in a U.S. national 
stage application filed pursuant to 35 U.S.C. §371 must list as 
declarants individuals who may have been identified in Box Nos. II 
and III of the Request. Quite contrary, among the several 
requirements of 37 CFR 1.497(a), which applies only when no 
declaration as to the identity of the inventor or inventors were 
provided under PCT Rule 4.17(i), is that the declarant (s) state 
that the inventor/inventors named in the declaration is/are the 
original and first inventor/inventors of the subject matter which 
is claimed and for which a patent is sought. Declarant Mr. Hayes 
has done just that. 

Furthermore, herewith as attachment b, please find a paper 
captioned Declaration of Mis-Joinder executed by those individuals 
identified in Box No. Ill of the Request, namely Mr. Hayes and Mr. 
Schmidt. Declarants each assert and attest that Mr. Schmidt was 
incorrectly identified as an inventor in the international 
application upon which the subject national application is based, 
and further assert and attest that Mr. Hayes is the sole inventor. 

In light of the above remarks, it is respectfully submitted 
that the allegations of missing requirements presented in the 
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Notification are moot, with the subject application compliant with 
35 U.S.C. §371, and thusly in condition for examination. 
Reconsideration is courteously requested. 

To the extent applicable, please charge any deficiencies or 
credit any over payment to Deposit Account 14-0620. 



Respectfully submitted, 



Date 




Suite 401, Broadway Place East 
3433 Broadway St. N.E. 
Minneapolis, MN 55413 
(612) 331-1464 
Customer No. 05909 
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